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Clint Bentz is a CPA with three decades of experience helping family forest landowners (and their tax 
advisers) understand the complexities of the income and estate tax code relating to forestry.  Clint 
regularly writes articles on succession and estate planning issues and is a popular speaker on these 
topics for both lay audiences and tax professionals.  He retired from the CPA firm Boldt, Carlisle & 
Smith, LLC in 2018 to found Business Navigators, LLC, a family business consulting firm specializing 
in estate and succession planning for family-owned farms and timberlands.   
 
Clint and his parents were honored by the American Tree Farm System as the National Outstanding 
Tree Farmers of the Year in 2002.  He subsequently served as the first family forestland owner 
chairman of both the American Tree Farm System and the American Forest Foundation.  He was 
instrumental in drafting and passing Oregon’s new estate tax system and the current property tax 
system for forestland owners.  Among his many awards and honors, he was named Outstanding Master 
Woodland Manager of the Year in 1993 and received the Oregon Small Woodlands Association 
Rigging Slinger award in 2005. 
 

 
 

NOTICE TO READERS 
 

These materials are intended solely for educational purposes and are not an authoritative reference.  
The author is not rendering legal, accounting, or other professional services in this publication.  This 
course is intended to be an overview of the topics discussed within, and the author has made every 
attempt to verify the completeness and accuracy of the information herein.  However, the author 
cannot guarantee the applicability of the information found herein.  If legal advice or other expert 
assistance is required for your situation, the services of a competent professional should be sought. 
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TIMBER TAXATION FOR FORESTLAND OWNERS (2020 Version) 

 
 
 

 
 
• CHAPTER 1:  Overview of Timber Taxation & Deducting Casualty Losses 

 
• CHAPTER 2:  How You Are Classified Determines How You Are Taxed! 

 
• CHAPTER 3:  Reporting Income 

 
• CHAPTER 4:  Deducting Expenses 
 
• CHAPTER 5:  Capital Expenditures 
 
• CHAPTER 6:  Choosing a Form of Business and Other Tax Issues 

 
• CHAPTER 7:  Understanding Oregon’s Property and Harvest Tax Programs 
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CHAPTER 3:  REPORTING INCOME 

 
 

1. Capital Gains Treatment. 
 

2. Sale of Land & Timber Together.  
 

3. Sale of Easements (including Conservation Easements).   
 

4. Lump Sum Sale (a.k.a. timber deeds). 
 

5. 1031 Exchanges of Timberland and Timber Deeds. 
 

6. Pay as Cut Contract: 631(b).  Stumpage sale with retained economic interest. “Retained 
economic interest” requirement removed effective Jan 1, 2005. 
 

7. Sales of Logs.  
 

8. IRC 631(a) – Election to Consider Cutting as Sale or Exchange.  
 

9. Sales of Firewood and other Forest Products. 
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A.   Capital Gain Treatment 
 

1. Capital gains are taxes on sale of capital assets.  Income from capital gains do not affect the tax 
brackets for other income.  Taxable income less capital gains determines what C/G rate to use. 
 

2. 2020 Income Tax Rates: 
 
                FEDERAL 
                  Taxable Income up to         Tax 
  Single Married  Rate C/G Rate 
  9,875 19,750 10% 0% 
  40,125 80,250 12% 0% 
  85,525 171,050 22% 15% 
  163,300 326,600 24% 15%  
  207,350 414,700 32% 15% 
  441,450 496,600 35% 15% 
  518,400 622,050 35% 20% 
  Over Over 37% 20% 
 
   OREGON 
  Taxable Income up to         Tax 
  Single Married  Rate  
  3,550 7,100 5%  
  8,900 17,800 7%  
  125,000 250,000 9% 
  Over Over 9.9% 
  
3. No self-employment tax on capital gains. 
4. Capital gains can be offset against capital losses. 
5. Capital gains income does not reduce of social security benefits if under full retirement age. 
6. Investment and passive business income over $200,000/$250,000 Adjusted Gross Income is 

subject to the 3.8% Net Investment Income Tax. 
 
B.  Sale of Land and Timber Together 
 

1. Generally, property that is considered real property under state or local law is real property for 
purposes of the IRS.  If standing timber is considered real property under the law in which the 
property is located, selling the land and timber together would be treated as a sale of real estate 
and would be considered an IRC 1221 capital asset if not held for use in a trade or business, or 
an IRC 1231 capital asset if held for use in a trade or business, including rental real estate. 
 

2. If the property was held for development rather than investment or business purposes, and the 
taxpayer was considered a dealer in real estate, then the gain from the sale of the property 
would be considered ordinary income. 
 

3. If a reforestation expense or amortization deduction was taken under IRC 194 and the property 
is disposed of within 10 years of the original deduction, the reforestation deductions are 
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recaptured as ordinary income under the provisions of IRC 1245. 
 

4. If the taxpayer’s principal residence is located on or adjacent to the timberland, part or all of the 
timberland may qualify for the IRC 121 exclusion of gain on the sale of a principal residence, 
dependent on how much of the timberland was considered personal use property as part of the 
principal residence.  This determination is based on multiple factors including taxpayer intent, 
use of the property, tax elections made, etc. 
 

5. If the property is mixed use, i.e. part personal residence, part investment or business property, 
then the sales price and the cost basis must be allocated between the residential and non-
residential portions of the property (IRS Reg 1.121-1(e)). 
 

 Three methods can be used to allocate between home and business property in calculation: 
 

a. Dollar-amount method.  Where you have specific dollar amounts that relate directly to 
the home or the business, e.g. allocate all dollars spent on improvements to the 
residence to the residence. 

b. 100% rule for depreciation.  Any depreciation taken is 100% business. 
c. Percentage method.  Where a figure applies to the property as a whole (such as sales 

price) use the business or rental portion percentage. 
 

1. If the property is considered personal or investment property, then the gross sales price is 
reported on Schedule D.  If the property was considered trade or business property or rental real 
estate, the gross sales price would be reported on Form 4797 – Sales of Business Property.  The 
cost basis deducted in determining the gain would include the adjusted cost basis of the 
property (including the remaining depletable cost basis in the timber) plus any expenses related 
to the sale (e.g. appraisal fees, broker commissions, fixing up expenses, etc.) 

 
C.  Sales of Easements (including Conservation Easements) 
 

1. The sale of a permanent easement (for rights of way, powerline, cell tower, conservation 
purposes, etc.) in forestland is treated the same as the sale of any real property.   
 

2. If the property is a Section 1221 asset it is treated as a long-term capital gain.  If the property is 
a Section 1231 asset it is aggregated with other Section 1231 gains and losses.   
 

3. Recovery of cost basis on the sale of an easement can be treated one of three ways:   
 

a. Treat the easement as a leasehold and do not apply any basis to the sale;  
 

b. Treat the easement as a unit sale of a section of land and recover only the cost allocable 
to the fraction sold; or  
 

c. Treat the easement as open-ended installment sale or a down payment on the final 
purchase price (yet to be determined) and recover the costs out of the earliest proceeds 
of disposition (i.e. recover cost basis against sales price to the extent of the adjusted cost 
basis in the property).   
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4. A conservation easement can take three basic forms: (1) donation, (2) sale, or (3) bargain sale.  
A bargain sale is when you sell an easement for less than fair market value.  The fair market 
value of the easement is determined by the reduction in the value of the property measured 
immediately before and after the easement is put in place.  A qualified appraiser must conduct 
the appraisal in order to claim a charitable deduction.  If a bargain sale, basis must be allocated 
between the sale amount and the charitable gift based on IRS rules for bargain sales. 
 

D.  Lump Sum Sales (a.k.a. Timber Deed) 
 

1. Most large timber sales are done by timber deed.  A modern sawmill can saw millions of board 
feet per day.  In order to assure an adequate supply of logs for their mills, most mills work to 
provide over 90% of their projected needs from their own timberlands and/or through the 
purchase of multi-year timber deeds.  “Open market” log sales are only used to meet current 
market demands in excess of their long-term timber supply. 
 

2. Prior to 2005, a taxpayer in the trade or business of raising and selling timber did not qualify 
for Section 1231 capital gains treatment on the sale of their standing timber in a timber deed or 
other lump sum sale contract as it was considered a bulk sale of inventory unless it was sold 
with a retained economic interest (i.e. the seller retained a risk of loss under the contract).  The 
requirement for retained interests was removed on January 1, 2005 which allowed lump sum 
sales to be treated as a Section 1231 asset sale under IRC 631(b). 
 

3. Lump sum Sales are defined as an outright sale of standing timber for a fixed dollar amount 
agreed upon in advance, not as a function of the volume cut.   
 

4. Title to the standing timber is normally conveyed to the buyer through a timber deed.  Title to 
the timber passes to the buyer upon execution of the deed.  Seller conveys all liability and risk 
to the buyer on execution of the deed.   
 

5. Timber deeds are normally written for a specified length of time or duration (e.g. 1 year, 5 
years, 99 years, etc.).  Timber uncut after that period reverts back to seller unless the seller 
grants an extension. 
 

6. The deed can be written to convey all the standing timber, marked trees only, all timber over a 
certain size, timber of a certain species, etc.  The deeds may also include standards and 
requirements for logging practices, road building and maintenance, cleanup after harvest, 
insurance coverage, reforestation after harvest, and any other terms deemed necessary by the 
seller and/or buyer. 
 

7. Payment is made either in a lump sum up front or in installments over time.  Investors can treat 
a lump sum sale as a disposition of standing timber eligible for capital gains under Sec 1221.  
Prior to 2005, lump sum sales were considered a bulk sale of inventory for a timber business.  
Starting on 1/1/2005, lump sum sales were included in IRC 631(b) which allowed lump sum 
sales to be treated as an IRC 1231 gain for taxpayers treating their timberland as a trade or 
business as long as the holding period was at least 12 months.  Otherwise, the sale is treated as 
ordinary income. 
 

8. Sales expenses including appraisal and marketing costs can be added to the depletion amount 
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which is computed on the basis of the projected volume of timber being sold under the timber 
deed as of the date of sale. 

 
E.  1031 Exchanges of Timberland and Timber Deeds. 
 

1. A properly executed like-kind exchange can defer the gain realized on the property being sold 
to the new property.  The cost basis in the new property is reduced by the amount of gain that is 
deferred in the like-kind exchange. 
 

2. For exchanges after 2017, the Tax Cuts and Jobs Act of 2017 amended IRC 1031 to eliminate 
personal property from the provisions of IRC 1031.  Effective January 1, 2018, only real 
property qualifies for like-kind exchange treatment.  Thus, the trade-in of personal property as 
part of the purchase of new property (e.g. trading in an old pickup for a new pickup) is now 
treated as two separate transactions, the sale of the equipment being traded in and the purchase 
of the new equipment. 
 

3. There are several requirements that must be satisfied for an exchange to qualify as a like-kind 
exchange.  First, there must be an “exchange”.  Second, the property exchanged must be: 

 
a. Property held for investment or for productive used in the taxpayer’s trade or business 

(personal residences and other personal use property are ineligible); and 
 

b. Like-kind property to the property being exchanged (IRC 1031(a)(1). 
 

4. Both the property being given up (the relinquished property) and the property being acquired 
(the replacement property) must be held for investment or for productive use in the taxpayer’s 
trade or business. 
 

5. For a dealer in real property, (e.g. a realtor or developer that buys or builds and resells homes 
regularly), property held for development does not qualify for 1031 treatment. 
 

6. All qualifying real property located in the United States, improved or unimproved, is like-kind 
property.  Real property located in the United States is not of like-kind to real property located 
outside of the United States.  Personal property included with the real property (e.g. kitchen, 
office, or farm equipment, single purpose agricultural structures and components of buildings 
treated as IRC 1245 assets as a result of cost segregation studies) is not like-kind property. 
 

7. Standing timber is considered part of the real estate under most state states, including Oregon.  
An exchange of timberland, including the standing timber on the land, is considered like kind 
to other types of real estate.   
 

8. IRS has long ruled that exchanging the timber separate from the land is more like granting an 
income interest rather than a fee interest in the land and is therefore not like-kind to real estate.   
IRS Reg 1.1031(a)-1(c) provides that a taxpayer who is not a dealer in real estate exchanging a 
leasehold of a fee with 30 or more years yet to run does qualify as like kind to a fee interest in 
real property.  Many tax professionals therefore infer that a long-term (over 30 years remaining 
on term) unrestricted timber deed may be considered like kind to real estate. 
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9. The gain realized on the sale of the relinquished property is deferred to the extent that the 
purchase price of the replacement property meets or exceeds the sales price of relinquished 
property, and that the debt on the replacement property equals or exceeds any debt on the 
relinquished property.  Any cash received or debt reduction is considered taxable boot.  No 
basis is allocated to the boot received unless the boot exceeds the realized gain. 
 

10. Like-kind exchanges do not have to be simultaneous.  Most 1031 exchanges are deferred 
exchanges.  Under a deferred exchange, the sales proceeds from the relinquished property have 
to be placed in a qualified 1031 exchange escrow account.  The taxpayer has 45 days from the 
date of sale to identify possible replacement properties, and 180 days from the date of sale to 
close on one or more of the replacement properties so identified.  The exchange is not 
considered complete until the replacement properties are acquired and/or placed in service.  
The taxpayer may not file their tax return until the 1031 exchange is completed.  It is possible 
to do a “reverse” exchange where the replacement property can be acquired up to 180 days 
before the relinquished property is sold, but it is a more complex process that involves an 
Exchange Accommodation Titleholder (EAT) and financing of the purchase. 
 

11. Like-kind exchanges are reported on Form 8824 – Like-Kind Exchanges. 
 

F.  Pay as Cut Contracts (IRC 631(b)) 
 

1. A Pay as Cut contract is an arrangement where the taxpayer sells their standing timber, but is 
paid as the timber is cut and removed from the woods.  Title passes to the buyer at the time of 
sale, not at the time of payment.  Many Christmas tree operators operate as a U-cut where the 
buyer chooses and cuts the tree then takes the tree to the operator for payment.  This is treated 
as a sale of standing timber under IRC 631(b). 

 
2. The timber must be held for more than 1 year before disposal to qualify as a Section 1231 asset.  

Therefore, no short-term capital gains treatment is allowed under either 631(a) or 631(b) since 
the timber is not a Section 1231 asset if not held for more than 1 year.  
 

3. The standing timber can be disposed of under any form or type of deed or contract as long as 
the sale is of the standing timber – i.e. the logging, hauling, and other harvest related costs are 
borne by the purchaser. 
 

4. The date of disposal of such timber shall be deemed to be the date such timber is cut, but in the 
case of disposal of timber with a retained economic interest (i.e. the seller retains a risk of loss 
under the contract), if payment is made to the owner under the contract before such timber is 
cut the owner may elect to treat the date of such payment as the date of disposal of such timber.  
 

5. For purposes of this subsection, the term “owner” means any person who owns an interest in 
such timber, including a sub-lessor and a holder of a contract to cut timber. 
 

6. The gross sale proceeds are reported on Form 4797 – Sale of Business Property.  Sales 
expenses including appraisal and marketing costs can be added to the depletion amount which 
is computed on the basis of the amount of timber sold and removed from the woods. 

 
  



 
 Page 8 

G.  Sales of Logs 
 

1. Taxpayers not operating as a trade or business cannot treat the sale of logs as an IRC 1221 
capital asset sale.  Logs are personal property, not real property.  They are not an investment as 
they decline in value and are usually sold immediately after cutting. 
 

2. If the taxpayer is treating their timberland as personal use property (i.e. part of their residence), 
the gross proceeds from the sale of logs would be reported as other income on their 1040, net of 
depletion on the timber harvested, harvest costs, and sale expenses (timber cruising, marking, 
scaling, consultant fees and travel).  This would not be considered as self-employment income 
unless the sale of logs rose to the level of a trade or business.  Any costs or expenses in excess 
of the proceeds from the sale are lost.  The taxpayer could also elect IRC 631(a).  In either case, 
gain would be recognized but not losses. 
 

3. If the taxpayer is treating their property as an investment, the tax treatment on the sale of logs is 
the same as a personal use taxpayer (see 2. above), except that they could recognize a loss as 
well as a gain from the sale.  Investors can also elect IRC 631(a). 
 

4. If the taxpayer’s timber activity is deemed to be a hobby, the tax treatment on the sale of logs is 
the same as a personal use taxpayer.  They can also elect IRC 631(a). 
 

5. If the timber activity is deemed a trade or business, the proceeds from the sale of logs is 
reported on Schedule C (or F if timber operations classified as incidental to a farming).  
Harvest and sale costs are reported as cost of goods sold.  If the taxpayer does not elect IRC 
631(a), depletion is added to cost of goods sold.  Net income/loss on Schedule C is treated as 
self-employment income. 
 

H.  IRC 631(a) – Election to Consider Cutting as Sale or Exchange. 
 

1. Can be elected by any type of taxpayer selling logs.  If elected at entity level (S corporation or 
partnership), results flow to shareholders/partners.   
 

2. Christmas tree growers are eligible to elect IRC 631(a) if they are growing evergreen trees 
which are more than 6 years old at the time severed from the roots and sold for ornamental 
purposes.  Sales of live trees and cut tress that are less than 6 years old at the time severed do 
not qualify for IRC 631(a) treatment. 
 

3. Making a 631(a) election brings the treatment of the log sales under the provisions of IRC 
1231.  This means the proceeds and expenses are reported on Schedule C (with the same 
restrictions applied according the classification of the taxpayer – i.e. personal use, investor, 
hobby, passive or active business).  If not operating as a trade or business, net income/losses 
from the Schedule C would not be considered self-employment income. 
 

4. IRC Section 631(a) treats you as two taxpayers:  The timber owner and the log seller. Capital 
gain is treated as an IRC 1231 gain and reported on Form 4797.  Ordinary income is reported 
on Schedule C (or F if timber operations are classified as incidental to farming). 
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Timber Owner – Form 4797    Log Seller – Schedule C                              
 
1. Sales price = Stumpage value @ Jan 1.  1. Sales price = Gross mill receipts. 
2. Cost of sale = basis in timber cut (depletion) 2. Cost of sale = Stumpage value @ Jan 1. 
3. Net = CAPITAL GAIN    3. Less logging & operating costs. 
       4. Net = ORDINARY INCOME 

 
5. Stumpage value is calculated as of January 1 of year of harvest - can use "spot" pricing less 

estimated logging and harvest costs, average stumpage values from 7/1 of previous year to 6/30 
of current year, qualified IRC 631(a) appraisal, or other method that gives accurate value of all 
timber harvested during the year as of January 1 of that year.  Should be done by appraisal for 
large harvests (over $50k).  Appraiser does not need to cruise the timber stand as all you are 
valuing are the logs that were cut and measured.  You will have scale receipts which will 
contain volume amounts, net of defect, sorted by species and grade. 
 

6. The IRC 631(a) gain is incurred and taxable in the year timber is cut (and first measured).  
Watch out for fall/winter harvests where the cash is received in the following year.  In that case 
the 631(a) gain is included in taxable income for the year measured and the 631(a) cost is 
deducted in the year the cash is received from the sale of logs. 
 

7. Make proper and binding (irrevocable) election on timely filed return by checking the “yes” 
box on question 18a on Part II on Form T or attaching an equivalent statement to the tax return 
such as: “I hereby elect to treat the cutting of timber as a sale or exchange under the provisions 
of IRC 631(a).” 
 

8. Fair Market Value: The fair market value used as the sales price is that price at which the 
standing timber that was felled would have changed hands between a buyer and a seller on the 
first day of the tax year in which the trees were cut, assuming both parties had reasonable 
knowledge of all the necessary facts and neither was required to buy or sell. The trees must be 
valued as they existed on the first day of the tax year regardless of any changes that occurred to 
them between that date and the date of the actual cutting. 

 
The best indicators of fair market value are the actual prices paid for similar timber in the area 
in which the timber being valued was located. Such prices, however, have to be adjusted to 
account for any differences between the condition of the trees being valued and the markets for 
them, as compared to the timber for which actual prices are known. The fair market value used 
must be for the actual trees cut; they must be valued on their own merits and not on the basis of 
a general average for the region. Among the factors to be considered are the following: 
 

i. The character and quality of the timber as determined by species, age, size and 
condition. 
 

ii. The quantity of timber per acre, the total volume under consideration, and its location 
with reference to available markets. 
 

iii. The accessibility of the timber from the standpoint of the probable cost of cutting and 
transportation. 
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iv. The competition likely to develop from other timber buyers. 
 

9. Stumpage value for Christmas trees is the value at the beginning of the year (i.e. last year’s 
value).  There is market data for pay-as-cut or wholesale tree sales available to Christmas tree 
growers.  Growers can also use a “reduction” type of valuation – reduce growth for one year, 
use last year’s gross price less assumed shearing, cutting, bundling, marketing and 
transportation costs for the year less a profit and risk factor. 

 
IRC 631(a) Example: 
 

 John & Mary Treefarmer purchased a 20-acre timber tract in 1990 for $200,000.  One of the 
assets on the property was 100 MBF of merchantable Douglas fir timber.  $24,000 of the 
purchase price was allocated to the timber and became their basis in the timber.  On January 1, 
2020 the volume of timber on the tract had grown to 500 MBF.  They have not done any 
harvests.  Their adjusted basis (depletion unit) in the timber at January 1, 2020 is $24,000 / 500 
MBF or $48/MBF. 

 
John cut 300 MBF of Douglas fir during 2020.  The total cash he received from the mill from 
the sale of logs was $250,000. 

 
His logging, hauling and other sales costs were $85,000. 

 
The Treefarmer’s consulting forester’s appraisal of the stumpage value of the 300 MBF of 
Douglas fir timber harvested during the year as at January 1, 2020 was $175,000.   

 
Gain or loss is calculated as follows: 

 
 INCOME NOT USING 631(a) ELECTION   

 
  Form 1040 other income or Schedule C/F depending on taxpayer classification 

 
Mill receipts from sale of logs  $ 250,000  
Less depletion (300 MBF X $48/MBF)   (14,400) 
Less logging, hauling and sales costs     (85,000) 

 
ORDINARY INCOME  $  150,600  
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INCOME USING SECTION 631(a) ELECTION 
 
  631(a) Capital Gain reported on Form 4797 

 
Stumpage fair market value at 1/1/20 (by appraisal) $ 175,000  
Less depletion (300 MBF X $48/MBF)     (14,400) 

 
CAPITAL GAIN   $  160,600  

 
  Schedule C Income 
 

Mill receipts from sale of logs  $ 250,000  
Less stumpage value at 1/1/20 - 631(a) cost  (175,000)  

   Less logging, hauling and sales costs     (85,000) 
 

ORDINARY LOSS  $  (10,000) 
 
Cost/Benefit analysis of formal 631(a) appraisal: 
 

1. Cost of appraisal / Incremental tax rate (FICA/Med + Ordinary marginal rate - CG rate) = 
amount valuation needs to move to pay for appraisal.  
 

2. Example:  $1,000 appraisal cost / 19.5% (12.5% SE + 22% marginal rate - 15% CG rate) = 
$5,128 upward change in valuation required to pay for appraisal. 
 

I.  Sales of Firewood and/or other Forest Products 
 

1. The sale of firewood and other forest related and value-added products is the sale of personal 
property.  It would be treated the same way as the sale of logs depending on the classification 
of the taxpayer’s activity. 
 

2. Taxpayers can elect 631(a) for the sale of firewood based on the fair market value of the timber 
harvested for firewood at January 1. 
 

3. Taxpayers can deduct depletion for timber downed or harvested for firewood or other forest 
products. 
 

4. The sale of forest products (e.g. boughs, truffles, etc.) and value added products (e.g. essential 
oils, furniture, walking sticks, etc.) would not qualify for IRC 631(a) treatment or the depletion 
deduction unless timber was downed or harvested to create the forest products. 


